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ORDINANCE NO. 2005-03
As Modified by 2007-05

AN ORDINANCE of the City of Bainbridge Island, Washington, relating to
critical areas management, repealing Chapter 16.20 and adopting a new
“Chapter 16.20 of the Bainbridge Island Municipal Code (BIMC),

WHEREAS, the Growth Management Act (GMA) primarily codified as Chapter
36.70A. RCW required the City of Bainbridge Island to designate critical areas
(wetlands, areas with critical recharging effect on aquifers used for potable water, fish
and wildlife habitat conservation areas, frequently flooded areas, and geologically
hazardous areas) and to develop and adopt on or before September 1, 1991, development
regulations that protect critical areas (RCW 36.70A.060 and 170 and WAC 365-195-
410); and

WHEREAS, pursuant to the GMA, the City of Bainbridge Island adopted
Ordinance No. 92-07 on February 20, 1992, which amended the Bainbridge Island
Municipal Code by adopting Chapter 16.20, Environmentally Sensitive Areas
regulations; and

- WHEREAS, the GMA was amended in 1995 to require all jurisdictions to
include best available science in developing policies and development regulations to
protect the functions and values of critical areas and to give special consideration to

conservation or protection measures necessary to preserve or enhance anadromous
fisheries (RCW 36.70A.172); and

WHEREAS, in response to the 1995 GMA amendments, the State Department of
Community, Trade and Economic Development developed and adopted six new sections
to the Procedural Criteria contained in WAC 365-195-900 through 925, establishing
guidance on best available science (referred to as the Best Available Science Rule),
which became effective on August 27, 2000; and

WHEREAS, the Best Available Science Rule requires local governments to
~ utilize best available science in their critical area regulation updates (consistent with
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RCW 36.70A.172) and provides guidance for acquiring and evaluating scientific
information to determine whether this information constitutes the best available science;
and

WHEREAS, the GMA requires all jurisdictions to review, and if necessary,
update their critical area regulations using best available science, by December 1, 2004
(RCW 36.70.A.130); and

WHEREAS, the City developed a public outreach process that included review
of different types of critical areas by the Land Use Committee of the City Council and
presentations of the drafts to the City Council; and

WHEREAS, the City contracted with Aspect Consulting to review the best
available science for the management of Geologically Hazardous Areas; and

WHEREAS, the City held 28 workshops on the Critical Areas Ordinance update
on March 20, 2003; February 10, 2004; March 23, 2004; August 4, 2004; December 5,
2004; January 5, 2005; March 30, 2005; April 20 and 25, 2005; May 2, 9, and 23, 2005;
June 6, 20, 27, and 29, 2005; July 6, 11 and 18, 2005; September 12, 13, 14, and 26,
2005; October 3, 5, and 17, 2005; November 15 and 28, 2005; and

WHEREAS, the City formed four work groups on March 22, 2004 to advise the
Land Use Committee on constrained lot development, habitat management plans, buffer
widths and management, and non-regulatory incentives; and

" WHEREAS, the City notified, on October 1, 2004 and on September 8, 2005, the
Department of Community, Trade and Economic Development of its intent to revise its
development regulations relating to critical areas; and

WHEREAS, the City Council held six public hearings on the ordinance on
November 17,2004; March 23, 2005; November 2, and 9, 2005; and December 7 and 12,
2005; and

WHEREAS, the City Council has determined that it is necessary to amend or
replace Chapter 16.20 BIMC, the Critical Areas Ordinance, to incorporate the best
available science ; now, therefore,

THE CITY COUNCIL OF THE CITY OF BAINBRIDGE ISLAND,
WASHINGTON, DO ORDALIN, as follows:

Section 1. Chapter 16.20 BIMC is hereby repealed.

Section 2. A new Chapter 16.20 BIMC is hereby adopted, to read as follows:
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Chapter 16.20
CRITICAL AREAS

Sections:
16.20.010 Purpose and intent
16.20.020 Interpretation, procedures, and program review
16.20.030 Definitions
16.20.040 Applicability, exemptions, and prior development activity
16.20.050 Alternatives to prescriptive buffers
16.20.060 Habitat management plans
16.20.070 Variances
16.20.080 Reasonable use exceptions
16.20.090 Application requirements
16.20.160 Minimizing impacts to critical areas
16.20.110 Mitigation plan requirements
16.20.120 Aquifer recharge areas .
16.20.130 Fish and wildlife habitat conservation areas
16.20.140 Frequently flooded areas
16.20.150 Geologically hazardous areas
16.20.160 Wetlands
16.20.170 The Winslow Ravine
16.20.180 Performance and maintenance surety
16.20.190 Notice on title
16.20.200 Compliance and enforcement
16.20.210 Suspension — Revocation
16.20.220 Assessment relief
16.20.230 Other laws and regulations
16.20.240 Conflict
16.20.250 Severability

16.20.010 Purpose and intent.

The City Council finds that aquifer recharge areas, frequently flooded areas,
geologically hazardous areas, wetlands, and fish and wildlife habitat conservation areas
constitute critical areas that are of special concern to the City. The City’s policies in
regard to the natural systems and environment of Bainbridge Island, as well as the
Washington Growth Management Act, Chapter 36.70 RCW, require that critical areas of
Bainbridge Island be protected by establishing minimum standards for the impact of
development of properties which contain or adjoin critical areas. Cumulative impacts to
critical areas shall be addressed in the administration of this chapter by assuring there is
no net loss of the function and values of the critical areas. It is the intent of this chapter

to protect the public health, safety, and welfare by:
A. Avoiding the impact;
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B. Minimizing or limiting the degree or magnitude of the impact of an action by
using appropriate technology or by taking affirmative steps to avoid or reduce impacts;
C. Rectifying the impact by repairing, rehabilitating, or restoring the affected
environment;
D. Reducing or eliminating the impact over time by preservation and maintenance
operations during the life of the action;
E. Compensating for unavoidable impacts by replacing, enhancing or providing
substitute resources or environments;
F. Reducing the potential for personal injury, loss of life, or property damage due to
flooding, erosion, landslides, seismic events, or soil subsidence;
G. Protecting against publicly financed expenditures due to the misuse of critical
areas which cause:
1. Unnecessary maintenance and replacement of public facilities;
2, Public funding of mitigation for avoidable impacts;
3. Cost for public emergency rescue and relief operations where the causes are
avoidable; or
4. Degradation of the natural environment;
H. Preserving aquatic resources by ensuring that development activities maintain and
protect aquatic resources, natural drainage systems, and water quality;
L. Protecting unique, fragile, and valuable elements of the environment, inclnding
wildlife and its habitat;
J. Alerting appraisers, assessors, owners, potential buyers, or lessees to the
development limitations of critical areas; and
K. Providing City officials with sufficient information to adequately protect critical
areas when approving, conditioning, or denying public or private development proposais.

16.20.020 Interpretation, procedures, and program review,

A. Interpretation. The provisions of this chapter shall be held to be minimum
requirements in their interpretation and application and shall be liberally construed to
serve the purposes of this chapter.

B. Procedures. The Director is authorized to adopt written procedures for the
purpose of carrying out the provisions of this chapter.

C. Non-Regulatory Program Review. Annuaily, the City Council shall review the
status of the non-regulatory program and adopt a resolution implementing appropriate
elements that help landowners comply with the critical areas ordinance. Elements that
shall be reviewed include but are not limited to:

1. Education and Outreach Measures.

a. Develop or provide clear and understandable manuals explaining
recommended best management practices for typical land owner activities;

b. Conduct seminars and presentations for interested owners and groups;

¢. Coordinate efforts with existing conservation, stewardship, or small
resource-user groups with expertise in wildlife or habitat area land management issues;

d. Expand local wildlife inventory information through baseline survey of
local habitats and species; and
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e. Perform outreach to individual property owners in critical areas who wish
to develop stewardship plans to establish parameters for future activities.

2. Tax Incentive Measures. Coordinate with Kitsap County to provide incentives
through the current use taxation program, and encourage land owners with critical areas
to enroll their property in open space tax status and/or conservation easements.

D. Regulatory Program Review. The City Council shall review, on an annual basis,
the implementation of this ordinance. The public shall be involved in the review.
Elements that shall be reviewed include, but are not limited to:

1. Administration of its provisions;
2. Impact upon critical areas protection; and
3. Collection of scientific data of local conditions.

16.20.030 Definitions.
A. For the purposes of this chapter, the following definitions shall apply:

1. “Applicant” means a person, corporation, or organization that files an
application for a development permit with the City and that is either the owner of the land
on which that proposed activity would be located, a contract vendee, a lessee of the land,
the person who would actually control and direct the proposed activity, or the authorized
agent of such a person.

2. “Aquifer recharge area” means the surface area of any geological formation
sufficiently pervious to provide fresh water to an aquifer through the process of
infiltration and percolation,

3. “Base flood” means a general and temporary condition of partial or complete
inundation of normally dry land areas having a one percent chance of being equaled or
exceeded in any given year. Base flood elevation data is commonly displayed as an
elevation line on flood insurance maps, showing the location of the expected whole-foot
water-surface elevation of the base (100-year) flood.

4. “Best available science” (BAS) means scientifically valid information derived
in accordance with WAC 365-195-905, now or as amended hereafter, that is used to
develop and implement critical areas policies or regulations.

5. “Best management practices” (BMPs) means conservation practices or systems
of practices and management measures that:

a. Control soil loss and protect water quality from degradation caused by
nutrients, animal waste, toxins, and sediment; and

b. Minimize adverse impacts to surface water and groundwater flow, and to
the chemical, physical, and biological characteristics of critical areas.

BMPs are defined by the United States Department of Agriculture, the State of
Washington Department of Agriculture, the Washington State Department of Ecology,
Washington State Department of Health, Kitsap Conservation District, and other
professional organizations.

6. “Buffer” means an area adjoining to and a part of a critical area that

is required for the continued maintenance, functioning, and/or
structural stability of that critical area, or an area adjacent to a stream

or wetland that (a) surrounds and protects the functions and values of
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the stream or wetland from adverse impacts, (b) is an integral part of a
stream or wetland ecosystem, and (c¢) provides shading, input of
organic debris and coarse sediments, room for variation in stream or
wetland edge, habitat for wildlife, and protection from harmful
intrusion, to protect the public from losses suffered when the functions
and values of the wetland or stream are degraded.

7.« Category I, 1L, ITI, IV wetlands”: see “Wetland category™.

8. “Critical areas” means aquifer recharge areas, fish and wildlife habitat
conservation areas, frequently flooded areas, geologically hazardous areas, and wetlands.

9. “Critical habitat” means a habitat identified by US Fish and Wildlife Service
or the National Marine Fisheries Service as habitat necessary for survival of endangered
or threatened species.

10. “Director” means the director of the City’s Planning and Community
Development Department or his/her designee.

11. “Educational or scientific activities” means controlled and/or supervised
scientific activities or educational activities that are associated with an educatlonal
program that is approved through a conditional use permit.

12. “Engineering geologist” means a practicing engineering geologist who has at
least four years of professional employment as an engineering geologist with experience
in landslide evaluation, and a Washington State specialty license in engineering geology
as specified in Chapter 18.220 RCW,

13. “Erosion hazard area” means a landform or soil type subject to being worn
away by the action of water, wind, freeze-thaw, or ice, and which are:

a. Rated in the Soil Survey of Kitsap County Area, Washington, USDA
(1980), as having severe hazard of water erosion, including:
i. Indianola-Kitsap Complex, 45 to 70 percent slope;
ii. Kitsap Silt Loam, 15 to 30 percent slope, 30 to 45 percent slope
iii. Ragnar Fine Sandy Loam, 15 to 30 percent slope; and
iv. Schneider very gravelly loam, 45 to 70 percent slope;
b. Classified in the Department of Ecology Coast Zone Atlas as:
i. Class 3, class U (unstable) includes severe erosion hazards and rapid
surface runoff areas;
ii. Class 4, class UOS (unstable old slides) includes areas having severe
limitations due to slope; and
iii. Class 5, class URS (unstable recent slides); and
c. Identified by the USGS Surface Geology Map of Bainbridge Island
(Haugerud, 2001) as rilled slopes/scarps.

14. “Existing development” means a development that was lawfully constructed,
approved or established prior to the effective date of the ordinance codified in this
chapter.

15. “Fish” means species of the vertebrate taxonomic groups
Cephalospidomorphi and Osteichthyes.
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16. “Fish and wildlife habitat” means a seasonal range or habitat element with
which a given species has a primary association, and which, if altered, may reduce the
likelihood that the species will maintain and reproduce over the long-term. These include
areas of relative density or species richness, breeding habitat, winter range, and
movement corridors. These also include habitats of limited availability or high
vulnerability to alteration, such as cliffs, streams and wetlands.

17. “Fisheries biologist” means a person with experience and training in fisheries
who is able to submit substantially correct reports on fish population surveys, stream
surveys and other related data analyses of fisheries resources. “Substantially correct”
means that technical or scientific errors, if any, are minor and do not delay or affect the
site plan review process. Qualifications of a fisheries biologist include:

a. Either:
i. Certification by the American Fisheries Society, or;
ii. Bachelor of Science degree in fisheries or the biological sciences from
an accredited institution and five years of professional fisheries experience; and
b. The prior successful completion of at least three habitat management plans;
and
c. The biologist is listed on a roster of qualified professionals prepared by the
Director.

18. “Frequently flooded areas” means lands subject to a one percent or greater
chance of flooding in any given year, as determined by the Federal Emergency
Management Agency. These areas include, but are not limited to, floodplains adjacent to
streams, lakes, coastal areas, and wetlands. (Also see Chapter 15.16 BIMC, Flood
Damage Prevention.)

19. “Functions” means the beneficial roies served by critical areas including, but
not limited to, water quality protection and enhancement, fish and wildlife habitat, food
chain support, flood storage, conveyance and attenuation, groundwater recharge and
discharge, erosion control, wave attenuation, aesthetic value protection, and recreation.
These roles are not listed in order of priority.

20. “Geologically hazardous areas” means areas susceptible to significant
erosion, sliding, or other geological events. They pose a threat to the health and safety of
citizens when used as sites for incompatible commercial, residential or industrial
development. Geologically hazardous areas inciude erosion hazard areas, landslide
hazard areas, and seismic hazard areas.

21. “Geotechnical engineer” means a practicing geotechnical/civil engineer who
has a valid Washington engineering license and a valid certificate of registration in civil
engineering, at least four years of professional employment as a geotechnical engineer
with experience in landslide evaluation, and appropriate training and experience as
specified in Chapter 18.43 RCW.

22. “Habitat Management Plan” (HMP) means a report prepared by a
professional wildlife biologist or fisheries biologist which discusses and evaluates critical
fish and wildlife habitat functions and identifies and evaluates measures necessary to
enhance and improve habitat conservation on a proposed development site.

Critical Areas Ordinance (2005-03) as modified by Ordinance 2067-05 7



23. “Habitat of local importance” means a seasonal range or habitat element with
which a given species has a primary association, and which, if altered, may reduce the
likelihood that the species will maintain their population and reproduce over the long-
term. These might include areas of high relative density or species richness, breeding
habitat, winter range, and movement corridors. These might also include habitats that are
of limited availability or areas of high vulnerability to alteration, such as cliffs and
Wetlands

24. “Hazard tree” means a tree with structural defects likely to cause failure of all
or part of the tree, which could strike a “target.” A target can be a building or a place
where people gather such as a park bench, picnic table, street, or backyard. In the case of
steep slopes, a hazard tree can also be a tree that is a hazard to stability of the slope, as
determined by a geotechnical engineer.

25. “Hazardous substances™ means any liquid, solid, gas, or sludge, including any
material, substance, product, commodity, or waste, regardless of quantity, that exhibits
any of the characteristics or criteria of hazardous waste as specified in RCW 70.105.010.
(Also see BIMC 18.06.450 through 18.06.510).

26. “Hydric soil” means soil which is saturated, flooded, or ponded long enough
during the growing season to develop anaerobic conditions in the upper part.

27. “Hydrogeologist” means a practicing hydrogeologist who has at Jeast four
years of professional employment as a hydrogeologist with experience in the specific
subject area in which they are providing a report, and a Washington specialty license in
hydrogeology as specified in RCW Chapter 18.220.

28. “Hydrophyte or hydrophytic vegetation” means plant life growing in water or
on a substrate that is at least periodically deficient in oxygen as a result of excessive
water content. The presence of hydrophytic vegetation shall be determined following the
methods described in the “Washington State Wetlands Identification and Delineation
Manual (Department of Ecology publication #96-94)” or its most current edition.

29. “Impact of land use” means the relative measure of the intensity of land use
used to determine the appropriate buffer widths for wetlands and streams which is
categorized as follows:

a. High impact land use includes commercial development, industrial
development, institutional development, residential (more than one unit per acre)
development, new agriculture (high-intensity such as dairies, nurseries, greenhouses,
raising and harvesting crops requiring annual tilling, raising and maintaining animals),
and high-intensity recreation such as golf courses and ballfields.

- b. Moderate impact land use includes residential development (1 unit/acre or
less), new agriculture (moderate-intensity such as orchard and hay fields), paved trails,
and building of logging roads.

¢. Low impact land use includes low-intensity open space such as passive
recreation, natural resources preservation, and unpaved trails.

30. “Invasive/exotic species” means plants and animals that are not native to the
Puget Sound lowlands and are recognized by wetland professionals or biologists to be
highly competitive with native vegetation and animals. Invasive/exotic plant species
include those listed on the noxious weed list developed by the Washington State Noxious
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Weed Board, nonnative blackberries and English ivy. Invasive/exotic animal species
include any species, such as rats, bullfrogs, zebra mussels and green crabs, considered by
resource professionals to be damaging to the native animal populations.

31. “Land divisions” means any of the following: Subdivisions (Chapter 17.04
BIMC); Short Subdivisions (Chapter 17.12 BIMC); and/or Large Lot Plats (Chapter
17.16 BIMC).

32. “Land Use Permit” means any of the foliowing: Planned Unit Developments
(Chapter 18.120 BIMC); Conditional Use Permits (Chapter 18.108 BIMC); and/or Site
Plan Review (Chapter 18.105 BIMC).

33. “Landslide hazard areas” means areas which are potentially

subject to risk of mass movement due to a combination of factors,

including historic failures, geologic, topographic, and hydrologic

features. Some of these areas are identified in the Department of

Ecology Coastal Zone Atlas and USGS Surface Geology Map of

Bainbridge Island (Haugerud, 2001). The presence of these factors

shall be determined through assessment, by the least infrusive means,

by the City Engineer or at the City Engineer’s request by a third party

geoengineer or geotechnical expert, prior to issuance of any permit.
Landslide hazard areas include the following:

a. Areas characterized by slopes greater than 15 percent having

springs or groundwater seepage and having impermeable soils

(typically silt and clay) overlain or frequently interbedded with

permeable granular soils (predominantly sand and gravel);

b. Any area potentially unstable due to rapid stream incision or

stream bank erosion;

c. Any area located on an alluvial fan, debris flow deposit, or in a

debris flowpath, presently or potentially subject to impacts or

inundation by debris flows or deposition of stream-transported

sediments;

d. Any area with a slope of 40 percent or greater and with a

vertical relief of 10 or more feet except areas composed of

competent consolidated rock;

e. Any area designated or mapped as class U, UOS, or URS by the
- Department of Ecology Coastal Zone Atlas and/or mapped as a
landslide or scarp on the USGS Surface Geology Map of
Bainbridge Island (Haugerud, 2001); or

OPs -

34. “Liquefaction™ means a process in which a water-saturated soil, upon
shaking, suddenly loses strength and behaves as a fluid.

Critical Areas Ordinance (2005-03) as modified by Ordinance 2007-05 9



35. “Mitigation” includes:
a. Avoiding, minimizing or compensating for adverse impacts, in the
following order of preference:

i. Avoiding the impact altogether by not taking a certain action or parts of
an action;

it. Minimizing impacts by limiting the degree or magnitude of the action
and its implementation, by using appropriate technology, or by taking affirmative steps to
avoid or reduce impacts; :

iii. Rectifying the impacts by repairing, rehabilitating or restoring the
affected environment;

iv. Reducing or eliminating the impact over time by preservation and
maintenance operations during the life of the action;

v. Compensating for the impact by replacing, enhancing, or providing
substitute resources or environments; and

vi. Monitoring the impact and the compensation project and taking
appropriate corrective measures. Mitigation for individual actions may include a
combination of the above measures; and

b. The following specific categories:

i. Mitigation, Compensatory: replacing project-induced crltlcal area losses
or impacts, including, but not limited to, establishment, re-establishment, rehabilitation or
enhancement.

il. Mitigation, Establishment: Mitigation performed to intentionally
establish a critical area (e.g., wetland) at a site where it does not currently exist.

iii. Mitigation, Re-Establishment: The manipulation of the physical,
chemical, or biological characteristics of a site with the goal of returning natural or
historic functions to a former critical area.

iv. Mitigation, Rehabilitation: The manipulation of the physical,
chemical, or biological characteristics of a site with the goal of repairing natural or
historic functions and processes to a degraded critical area.

v. Mitigation, Enhancement: The manipulation of the physical, chemical,
or biological characteristics of a biological wetland to heighten, intensify or improve
specific function(s) or to change for specific purposes such as water quality
improvement, flood water retention, or wildlife habitat.

36. “Native or equivalent vegetation” means species which are indigenous to the
Puget Sound lowlands ecoregion; or a species that is equivalent in providing the same
site-specific functional arrays as would the native species and which is selected from a
list of preferred acceptable equivalent vegetation prepared by the Planning Department.
Functional arrays may include forage, floodwater restraint, hiding habitat, or other
physical or biologic roles in the ecosystem, that singly or in combinations correspond to
those of the native species. As with natives, the role mix of an alternative species may
vary depending on the site and its surrounding ecosystem. Invasive/exotic species shall
not be considered equivalent species.

37. “Normal maintenance” means those usual acts to prevent a decline, lapse or
cessation from a lawfully established condition. Normal maintenance includes removing
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